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—+ CONGRESSIONAL RECORD < SENATE
o0f 1987.-1 belleve that In lght of the

work ‘6nthin issue and for develdping
this important legisiation. This bil}-ad:
dresses smany of the problems. which
were -discussed at the 2 ddys of hear-
ings held by the Federal Services S8ub-
committee last July. <*- - . . - v

We heard from four whistleblowers
who had dealings with the Office of
Special Counsel, the agency created by
Congress to protect and assist them.
Each witness had a horror story to tell
about their experiences with the OSC.
I can assure you that there were no
kind words for the treatment they re-
ceived. The subcommittee continues to
receive information from whistleblow-
ers about their dealings with the office
of Special Counsel, and while I am sure
that not all whistleblowers receive
poor treatment, I am dismayed by the
fact that these Federal employees are
still not able to Tully rely on the Office
of Special Counsel for assistance. -

I believe S. 508 contains some sub-
stantial improvements in the protec-
tions available to whistleblowers. This
legisiation gives the Office of the Spe-
cial Counsel the opportunity to in-
crease its vigilance in defense of whis-
tleblowers and to vigorously prosecute
managers who retaliate against them.
However, this opportunity will only go
as far as the current and future spe-
cial counsels will take it. Congress ex-
pects that implementsation of this
measure will be consonant with its
spirit. :

The bill makes significant changes
to current law. It replaces the Mount
Healthy test with a standard that will
ensure that blowing the whistle
cannot be used as a reason for taking
an adverse personnel action against an
employee. This change is essential to
ensure that fraud, waste, and abuse in
the Government does not go unreport-
ed because of employees’ fear of retal-
fation. . .

S. 508 contains & provision that will
provide interim relief to those whistle-
blowers who receive a favorable deci-
sion at the Merit Systems Protection
Board regional level. This ensures that

" an employee will not suffer undue,

hardship waiting for a final decision
from the MSPB. The bill also includes
& transfer preference for whistleblow-
ers to Help them charge jobs if their
relationship with manzgement dete-
riorates because of their whistieblow-
ing activity. This preference will only
apply to whistleblowers who win at
the Merit Systems Protection Board.
Senator Levik and I have worked
with the administration regarding
many of their concerns about this leg-
islation. We were able to make signifi-
cant progress toward addressing their

concerns and included many of their.

suggestions in the subcommittee sub-
stitute which was approved by the
Governmental Affairs Committee.

I urge my colleagues to support this
legislation and ensure ‘that we do all
we can to encourage good manage-
ment practices in the Federal Govern-
ment. - ’

Mr. ROTH. Mr. President, I rise
today to express my support for S.
508, the Whistleblower Protection Act

ongoltig criminal investigation into the
procurémént process at thé -Defense
Department -and the histori¢ problem
of waste ‘and fraud in Government,
that & stronge” Whistleblower Protec-
tion Act is'neéded to help to alleviate
these very serious problems.

the procedural protections avauaple to
Federal employees who "“blow the
whistle” on waste and fraud in Federal
programs. During my over 20 years of
service in Congress, I have learned
first hand, that the problem of waste
and fraud in Government is wide-
spread and pervasive. The Whistle-
blower Protection Act is needed to
reduce unnecessary and wasteful Gov-
ernment spending by encouraging and
protecting Federal employees who
report waste, fraud, and abuse. Many
Federal employees are reluctant to
report wrongdoing for the fear of re-

prisal. I believe that in order to have '

an effective whistleblower law we
must be able to encourage and protect
those employees who decide to “blow
the whistle” on waste and fraud in
Government. I believe that this bill
goes'a long way toward accomplishing
that goal. .

Passage of this bill would protect
Federal employees who report waste,
fraud, and abuse by enhancing the
role of the Office of Special Counsel in
protecting the employee by making
this office an independent agency, sep-
arate from the Merit System Protec-
tion Board. The bill also clarifies the
burpose of the OSC by establishing
that it's primary role is to protect em-
ployees especially whistleblowers. The
bill adds an important additional right
for an employees to pursue a claim in-
dependent of the OSC. .

Passage of this bill is urgently
needed to restore the faith of consci-
entious Federal employees in the fair-
ness and integrity of our Federal serv-
ice. Additionally, I believe that the act
will go a long way toward helping to
eliminate the massive and perplexing
problem of Government waste and
fraud. A central component to elimi-
nating waste is the ability of our Fed-
eral worker to exercise his civic duty
and report any wrongdoing that the
he experiences in the workplace. But
we are fooling ourselves if we believe
that this can’ occur without having
adequate protection in place that will
protect those employees who risk their
jobs and career to expose the problems
of waste, and fraud in Government.

- The PRESIDING OFFICER. The
bill is open to further amendment. If

there be no further amendment to be

proposed, the question is on agreeing
to the committee amendment in the
nature of a substitute, as amended.

The = committee amendment as
amended, was agreed to. " :

The bill was ordered to be engrossed
for a third reading and was read the
third time.

The PRESIDING OFFICER. The
bill having been read the third time,

August 2, 193,
the 'qdu'i:s ﬂ\m "h!‘ s m‘ i ’t mm - _"
~-80 the bill (8. m). as hmended:‘
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'Be 1t enacted by the Senate gnd House p

Representatives of the United States-
| America in Congress assembled, L
SECTION I.8HORTTMLE. * = €&~ - ° = =~
blower Protection Act of 1988". -t
BEC. 2. FINDINGS AND PURPOSES.
[ (n) Pnro1nGs.—The Congress finds that—

L 4
1
Passage of the bill would strengthen ; This Act may be cited as the "Wh"‘“&j;
§
{

{ (1) Pederal employees who make disclo. !

1 sures described in section 2302(bX8) of titie
1 b, United States Code,
| terest by assisting in the elimination of
! fraud, waste, abuse, and unnecessary Gov.
: ernment expenditures;

o
i

serve the public in. i

;
;

!

| (2) protecting employees who disclose .
} Government illegality, waste, and corrup-
i tion i & major step toward a more effective

| civil service; and

" {3 In passing the Civil Service Reform Act
| of 1978, Congress established the Office of
lSpecial Counsel to provide whistleblowers

(those Individuals who make disclosures de-
; scribed in such section 2302(b)(8)) protec-
tion from reprisal. ’

(b) Purroses.—The purpose of this Act ig
to strengthen and improve protection for
the rights of Federal employees, to prevent
reprisals, and to help eliminate wrongdoing
within the Government by—

(1) mandating that employees should not
suffer adverse consequences as & result of
prohibited personnel practices; and

(2) establishing—

(A) that the primary role of the Oftice of
Special Counsel is to protect employees, es-
pecially* whistleblowers, from prohibited
personnel practices;

(B) that the Office of Special Counsel
shall act in the interests of employees who
seek assistance from the Office of Special
Counsel and not contrary to such interests;
and . ]
(C) that while disciplining those who
commit prohibited personnel practices may
be used as a means by which to help accom-
plish these goals, the protection of individ-
uals who are the subject of prohibited per-
sonnel practices remains the paramount
consideration.
S8EC. 3. MERIT SYSTEMS PROTECTION BOARD:

OFFICE OF SPECIAL COUNSEL: EM-
PLOYEE RIGHT OF ACTION.

(a) IN GENERAL.—Chapter 12 of title 5,
United States Code, is amended to read as
follows: ‘
“CHAPTER 12—MERIT SYSTEMS PROTEC-

*TION BOARD, OFFICE OF SPECIAL COUN-

SEL, AND EMPLOYEE RIGHT OF ACTION

“SU)BCHAPTER I—-MERIT SYSTEMS PROTECTION
BOARD I
“Sec. 1201. Appointment of members of the

Merit Systems Protection
T Board.
“Sec. 1202. Term of office; filling vacancies;
removal. ’

“Sec. 1203. Chairman; Vice Chairman.
“Sec. 1204. Powers and -functions of the
Merit  Systems Protection

Board. . . -
“Sec. 1205. Transmittal of information to
Congress. - ’ i
“Sec. 1206. Annual report.
“SUBCHAPTER I1—OFFICE OF SPECIAL COUNSEL
“Sec. 1211. Establishment.
“Sec. 1212. Powers and functions of the
Office of Special Counsel.
“Sec. 1213. Provisions relating to disclo-
sures of violations of law, mis-
management, and certain other

- matters.

“Sec. 1214. Investigation of prohibited per-
sonnel practices; corrective
action.

“Sec. 1215. Disciplinary action.
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¢Sec. 1219. 'rrmmm *of information  to
-CONgress. .. ¥ Lo, =iy 13
Sec. 1218. Annual report:? = 4 T Rt

“Suscaarrer  ITI-If#DIVIoUAL - RIGHT OF
ACTIOR IN CASES -INVOLVING PROHIBITED
PERSONNEL PRACTICES:  ~ ¢

“Sec. 1221. Individual right of action.

*SUBCHAPTER 1—MERIT SYSTEMS Pno'mmon
. BOArD

“& 1201. -Appointmem .of members of the Merit
‘Systems Protection Board -

“The Merit Systems Protection Board is
composed of 3 members appointed by the
President, by and with the advice and con-
sent of the Senate, not more than 2 of
whom may be adherents of the same politi-
cal party. The members of the ‘Board shall
be individuals who, by demonstrated ability,
background, training, or experience are es-
pecially qualified to carry out the functions
of the Board. No member of the Board may
hold another office or position in the Gov-
ernment of the United States, except as oth-
erwise provided by law or at the direction of
the President. The Board shall have an offi-
clal seal which shall be judicially noticed.
The Board shall have its principal office in
the District of Columbia and may have field
offices in other appropriate locations.

“§ 1202. Term of office; filling vacancies; removal

*(a) The term of office of each member of
the Merit Systems Protection Board is 7
years. : :

“(b) A member appointed to fill a vacancy

occurring before the end of a term of office
of the member’s predecessor serves for the
remainder of that term. Any appointment
to fill a vacancy is subject to the require-
ments of section 1201 of this title. -
: () 'Any ‘member appointed for a 7-year
term may not be reappointed to any follow-
ing term but may continue to serve beyond
the expiration of the term until a successor
is.appointed and has qualified, except that
such member may not continue to serve for
more than 1 year after the date on which
the term of the member would otherwise
expire under this section.

“(d) Any member may be removed by the
President only for inefficiency, neglect: of
duty, or malfeasance in office.

*§ 1203. Chairman; Vice Chairman

“(a) The President shall from time to time

appoint, by and with the advice and consent
of the Senate, one of the members of the
‘Merit Systems Protection Board as the
Chairman of the Board. The Chairman is
the chief executive and wdministrative offi-
cer of the Board.

*(b) The President shall from time to time

deslgnate one of the members of the Board
as Vice Chairman of the Board. During the
absence or disability of the Chairman, or
when the office of Chairman is vacant, the
Vice Chairman shall perform the functions
vestedin the Chairman.
+ *{c) During the absence or dxsability of
both the Chairman and the Vice Chairman,
or when the offices of Chairman and Vice
Chairman are vacant, the remaining Board
member shall perform the functions vested
in the Chairman. -

“§ 1204. Powers and funchona of the Merit Sys-
tems Protection Board - ..

*(a) The Merit Sysbems Protect.ion Board
shall— :

*“(1) hear, adjudicate or provide for the
hearing or adjudication, of all matters
within the jurisdiction of the Board under
this title, section 2023 of title 38, or any
other law, rule, or regulation, and, subject

R |

ALS S LWUUI UJ. i lm)ulwwaw

to.m.herm»apﬁmuble mmvlsmn .ﬂmhw,
‘take final action on any such matter; ® s»oay
2442) order any Federal agency or employee
to comply with any order or decision dssued
by the Board under the authority granted
under paragraph (1) and enforce eomplia.hce
with any such order; ¢ -.f -*~"%¥¥ 3. no
“(3) conduct, from time to .time, special
studies -relating.to the civil service and to
other merit systems in the executive

branch, and report to the President and to .

the Congress as to whether.the public inter-

est in a clvil service free of prohibited per-

ignneldpractiws is belng adequately protect-
an

“(4) review, as provided {n subsection (f),
rules and regulations of the Office of Per-
sonnel Management.

“(b)(1) Any member of the Merit Systems
Protection Board, any ° tive law
judge appointed by the Board under section
8105, and any employee of the Board desig-
nated by the Board may administer oaths,
examine witnesses, take depositions, and re-
ceive evidence.

“(2) Any member ‘of the Board, any ad-
ministrative law judge appointed by the
Board under section 3105, and any employee
of the Board designated by the Board may,
with respect to any individual—

“(A) issue subpoenas reguiring the a.ttend- :

ance and presentation of testimony -of wit-
nesses, and the production of documentary
or other evidence from any place in the
United States, any territory or possession of
the United States, the Commonwealth of
Puerto Rico, or .the Dist.rict of Columbia,
and .

‘(B) order the taklng of depositions from,
and responses to written interrogatories by,
any such individual.

“(3) Witnesses (whether .appearing volun-
tarily or under subpoens) shall be paid the

same fee and mileage allowances which are -

paid subpoenaed witnesses in the courts of
the United States. -

“(¢) In the case of contumacy or failure to
obey a subpoena’.issued under subsection
(b)(2)(A), the United States district court
for the judicial district in which the person
to whom the subpoena is addressed resides
or is served may issue an ‘order requiring
such person to sppear at any designated
place to testify or to produce documentary
or other evidence. Any failure to obey the
order of the court may be punished by the
court as & contempt thereof.

“(d) A subpoena referred to in subsection
{b)(2)(A) may, in the case of any individual
outside ‘the territorial. jurisdiction of any
court of the United States, be served in such

manner as the Federal Rules of Civil Proce-’

dure prescribe for service of a subpoena in a
foreign country. To the extent that the
-courts of the United States can assert juris-
diction over such individual, the ©nited
States District Court for the District of Co-
fumbia shall have the seme jurisdiction to
take any action respecting compliance
under this subsection by such individual
that such court would have if such individ-
nal were personally within the jurisdiction
of such court.

+ “¢e)1) In any proceeding under subsec-
tion (a)(1), any member of the Board may
request from the Director of the Office of
_Personnel Management an advisory opinion
concerning the interpretation -of any rule,
regulation, or other policy directive promul-
gated by the Ofﬁce of Personnel Manage-
ment. -

“(2XA) In enforclng complianoe with a.ny
order under subsection (a)2), the Board
may order that any employee charged with
complying with such order, other than an
employee appointed by the President by and
with the advice and consent of the Senate,

shall not be entitled to receive-payment for

ved for Release 2013/04/18. CIA RDP91BOO390R000300210003 1 [". N
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uwlce zasqml employeé Tduring .any e

General'of the United States-that such an
ofder Has been issued, afd no payment ghall
be 'made out of the Treasury 0f ‘the United
States’ for any service speciﬁed m cuch
order. -

“(B) The Board shall prescribe regulations
under which any employee who is aggrieved
by the fallure of any other -employee to
comply ‘with an -order of the Board may pe-
tition the Board to exercise its authority
under subparagraph (A).

*(3) In carrying out any study under sub-
section (aX3), the Board shall make such in-

PR

‘quiries as may be necessary and, unless oth-

erwise prohibited by law, shall have access
to personnel records or information collect-
ed by the Office of Personnel Management
and may require additional reports from
other agencies as needed.

“(£3(1) At any time after the efféctive date
of any rule or regulation issued by the Di-
rector of the Office of Personnel Manage-
ment in carrying out functions under sec-
tion 1103 of this title, the Board shall
review any provision of such rule or regula-
tion—

“*(A) on its own motion;

*(B) on the granting by the Board, in its
sole discretion, of any petition for such
review filed with the Board by any interest-
ed person, after-consideration of the peti-
tion by the Board; or

“(C) on the filing of a written complaint
by the Special Counsel requestlng such
review.

«(2) In reviewing any provision of any rule
or regulation pursuant to this subsection,
the Board shall declare such provision—

- A) invalid on its face, if the Board deter: ..

mines that such provision would, if imple-
mented by any agency, on its face, require
any employee to violate section 2302(b) of
this title; or

~ *(B) invalidly implemented by any agency.
if the Board determines that such provision,
as it has been implemented by the ‘agency
through any personnel action taken by the

‘agency or through any policy adopted by

the agency in conformity with such provi-
sion, has required any-employee to violate
section 2302(b) of this title.

“(8) The Director of the Office of Person-
nel Management, and the head of any
agency implementing any provision of any
rule or regulation under review pursuant to
this subsection, shall have the right to par-
ticipate in such review.

_ *“(4) The Board shall require any agency—

“(A) to cease compliance with.any provi-
sions of any rule or regulation which the
Board declares under this subsect.ion to be
invatid on its face; and, -

“(B) to correct any inva.hd unpiementa-
tion by the agency of ‘any_provision of any
rule or regulation which the Board declares
under this subsection to have been invalidly
implemented by the agency. .

* “(g) The Board may delegate a.ny of the
administrative responsibilit,ies of the Board
under this title to any employee of the
Board.

““(h) The Board shall have the authonty
to prescribe such regulations as may be nec-
essary for the performance of its functions.
The Board shall not issue advisory opinions.
All regulations of the Board shall be pub-
lished in the Federal Register.

_ “(i) Except as provided in section 518 of
title 28, United States Code, relating to liti-
gation before the Supreme Court, attorneys
designated by the Chairman of the Board
may appear for the Board, and represent
the Board, in any civil action brought "in
connection with any function carried out by
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ecutive Office of the President (other than
spproval required under section 3324 or sub-
dmpwtmto!dwptetaak,,» T et
“(k) The Board shall prepare and submit
to the President, and, at the same time, to0
the appropriate committees of Congress, an ~
annual budget of the expenses and other
Items. relating to the Board which shall, as
revised, be included.as & separate item in
the budget required to be transmitted to the
Congress under section 1105 of title 31. B
‘A1) The Board shall submit to the Presi-
dent, and, at the same time, to each House
of the Congress, any legislative recommen.-
dations of the Board relating to any of its
functions under this title.
“8 1205. Transmittal of information to Congress
“Notwithstanding any -other provision of
law or any rule, regulation, or policy direc-
tive, any member of-the Board, or any em-
ployee of the Board designated by the
Board, may transmit to the Congress on the
request .of any committee or subtommittee
thereof, by report, testimony. or otherwise,
information and views on functions, respon-
sibilities, or other matters relating o the
Board, without review, clearance, or approv-
al by any other administrative authority.
“8 1206. Annual report
“The Board shall submit an annual report
to the President and the Congress on its ac-
tivities, which shall include.a description of
slgnificant actions taken by the Board to-
carry out its functions under this title. The
report shall also review the significant ac-

. tions of the Office of Personnel Manage-

ment, including an analysis of whether the
actions of the Office of Personnel Mansage-
ment are in accord with merit system princi:
bles and free from prohibited personnel
practices.

“SUuBCHAPTER 11-OFFICE OF SPECIAL COUNSEL
“B 1211. Establishment -

" “{a) There is established the Office of .
Special Counsel, which shall be headed by
the Special Counsel. The Office shall have .
an official seal which shall be Judicially no-
ticed. The Office shall have its principal .
office in the District of Columbia and shal
:mve field offices in-other appropriate Joca-
ions. v

~ “(b) The Special Counsel shall be appoint-

‘ed by the President, by and with the ndvice

and consent of the Senate, for a term of §
years. The Special Counsel shall be an at-
torney who, by demonstrated ability, back-
Bround, training, or experience, is especially
qualified to carry out the functions of the
position. A Special:Counsel appointed to fil
A vacancy occurring before the end of 8
term of office of the Special Counsel's pred-
ecessor serves for ‘the remainder of the
term. The Special Counsel may be removed
by the President only for inefficiency, ne-
glect of duty, or malfeasance in office. The
Special Counsel may not hold another office
or position in the Government of the United

States, except as otherwise provided by law

or at the direction of the
“§ 1212. Powers and

Special Counsel . s - ,
“(a) The Office of Special Counsel shall—
(1) in aceordance with applicable provi-
slons of this subchapter, protect employees, -
former employees, and applicants .for .em-

President.
functions of the Office of

“iP150f thistitle; . - - I
.:*(8) Teceive, review, and, where appropri-
‘ste, forwarst to the Attorney General or an
-&gency head under section 1218 of this title,
«disclosures of violations of any law, rule, or
-regulation, -or ¢ ent, & gross
waste of funds, an abuse of authority, or a
substantial and specific .danger to public
health or safety;
.. .*(4) review rules and regulations issued by
the Director ©of the Office of Personnel
’Management tn carrying ‘out functions
under section 1103 of this titie and, where
the Special Counsel finds that any such rule
Or. regulation would, on its face or as imple-
‘mented, require the commission of a prohsb-
-ited personnel practice, file & written com-
.plaint with the Board; and
“.*(5) investigate and, where appropriate,
“bring actions concerning mllegations of vio-

“Iations of other laws within the jurisdiction -

of the Office of Special Counsel {as referred
- to'in section 1216 of this title).

=*(bX1) The Special Counsel and any em-

ployee of the Office of Special Counsel des-
-ignated by the Special Connsel may admin-

ister oaths, examine witnesses, take deposi-

tions, and receive evidence, '

- .~*4(2) The Special Counsel may— 4

. “(A) issue subpoenss requiring the atten

ance and presentation of testimony of wit-
niesses, and the production of documentary
or other evidence from any place in the
United States, any territory or possession of

“the United States, the Commonwealth of

‘Puerto Rico, or the District of -Columbis;
and

. “4B) order the taking of depositions from,
and responses to written interrogatories by,
any such individual.

.. '43) In the case of contumacy or failure to

obey a subpoena issued under paragraph
{2} A) the United States district court for
the judicial district in which the person to
whom the subpoena is addressed resides or
s served may issue an order requiring such
person to appear at any designated place to
testify or to produce documentary or .other
evidence. Any failure to obey the order of
the court may be punished by the court as 8
contempt thereof. - . .o

:“(4) A subpoena referred to in subsection
{b)2)(A) may, in the case of any individual
outside the territorial jurisdiction of any
court of the United States, be served in such
manner as the Federal Ruiles of Civil Proce-
dure prescribe for service of.a subpoenain a
foreign country. -To .the extent that the
courts of the United States can assert juris-
diction over such individual, the United
States District Court for the District of Co-
iumbia shall have the same jurisdiction to
take any action respecting compliance
under this subsection-by such individual
that such court would have if such individ-
ual were personally within the jurisdiction
©of such court. - " .

-*(5) Witnesses (whether appearing volun-
tarily or under subpoena) shall be paid the
same fee and mileage allowances which are
paid subpoenaed witnesses in the courts pf
the United States.. . . . .

. “Y(c) Except as provided in section 518 of .
title 28, relating to litigation before the Su-
preme Court, attorneys designated by the
Special Counsel may appear for the Office
of .Special Counsel, and -represent the-
Office, in any civil action brought in connec-
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‘wiie suthorisedbylaw, ., e Thceive And hrtectivsie afadpir s Office pursusntito this title of as otherwise
1§} The Chairman of the Board may sp- ';;%“(3?.‘100&?3‘& fvestigate allegations of authorized by law. * L33 T .
point such pemsonnel ss may be nacessary to - prohibited .personnet ‘practices, mnd, .where. -, (dX 1) Except as provided dn paragraph,
‘perform the functions of the Boartk Any ap- > oy sty g " s 2 205 (2, the Special Counsel may as & matter of .
pointment mads under this subsection shall AZ'(A). bring petitions for stays, right. intervene or stherwise participate in
comply. with ‘the provisions of this titde, tlons for corrective action, under mection gny proceeding -before-the Merit Systems

" except that such sappointment shall not be [13140f this titie;and’ .~ . FTOtection Board, except that the Special
Subject to the approval orsupervision of the ~"(B) file ® ocomplaint or make recomten-  Gounse] shall.comply with the rules of the
Oftice of Personnel Management or the &x- . dations for disciplinary action under section Board. - . il

“(2XA) The Bpecial Counsel may irter-
‘vene in an action brought by an Individual
under section 1221 ‘of ‘this title or in an
appeal brought by an empioyee under sec-
tion 7701 of this title only with the consent
of such individual or employee. .

‘B) Notwithstanding the provisions of
subparagraph (A), the Special Counsel may
intervene a5 a matter of right if—

“(1) an employee bringing an action under
section 7701 of this title or an individual
bringing an action under section 1221 of this
title, has been charged with conduct consti-
tuting a prohibited personne! practice as de-
fined in section 2302(b) of this title; or

“(l) the agency initiated the contested
personnel action against the fndividual pur-
suant to a waiver by the Special Counsel
under section 1214(e) of thistitle. -

-*(3)XA) The Special Counsel may obtain
judicial review of any final order or decision
of the Merit Systems Protection Board in
which the Special Counsel was a party.

“4B) A petition for review under this para-
eraph shall be filed with such court, and
within such time, as provided for under sec-
tioh 7703(b) of this title.

*teX1) The Special Counsel may appoint

the legal, administrative, and support per-

sonnel necessary to perform the functions
of the Special Counsel.

‘“(2) Any appointment made under this
subsection shall be made in accordance with
the provisions.of this title, except that such
appointment shall not be subject to the ap-
proval or supervision of the Office of Per-
sonnel Management or the Executive Office
of the President (other than approval re-

“quired under section 8324 or subchapter
VIiI of chapter 33). -

“4f) The Special Counsel may prescribe
such regulations as may be necessary to per-
form the functions of the Special Counsel.
Such regulations shall be published in the
Federal Register. - : -

*“4g) The Special Counsel may not issue
any advisory opinion concerning any .law,
rule, or regulation {other than an advisory
opinion concerning chapter 15 or subchap-
ter ITI of chapter 73).

“(h)1) The Special Counsel may not re--
spond to'any inquiry or provide information
concerning any person making an allegation
under section 1214(a), except in accordance
with the provisions of section 552a of title 5,
United States Code, ‘or as required by any
other applicable Federal law.

‘42) Notwithstanding the exception under
paragraph (1), the Special Counsel may not
respond to any personnel inquiry concern-
ing any person described under paragraph
(1) without the consent of such person,

“8 1213. Provisions rélating to disclosures of vio-
1ations of law, gross mismanagement, and cer-
-~ tain other matters - -
‘“(a) This section applies with respect to—
1) any disclosure of information by an
employee, former employee, or applicant for
employment which the employee, former
employee, or applicant reasonably belleves
evidences— . °
. *(A)a violation of
tion; or
“(B) gross fismanagement, a gross waste
©f funds, an abuse. of authority, .or a sub-

any law',. rule, or regula-
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stantial-apd apecific danger to public health

Or,8afety; juipeaian il of Tt 5 LAF I

P;

. §f such-disclosure 1s not specifically ‘pronib.

{ted: by daw.and 1f isuch Information is not
specifically. required by Executive order to
be kept'secret in the interest of national de-
fense or the conduct of foreign affairs; and
~.*(2) -any .disclosure by -an. employee,
former employee, or applicant for employ-
ment:to0 the Special Counsel or to.the In-
spector General-of an agency ‘or snother
employee ‘designated by. the-head of 4the
agency to receive such disclosures of 4nfor-
mation which the employee, former employ-
ee, or applicant: reasonably belleves evi-
dences— . .
. "(A) a violation of any law, rule, or regula-
tion; or L

“(B) gross mismanagement, & gross
of funds, an abuse of authority, or a sub-
stantial and specific danger to public heaith
or safety. . . .

“(b) Whenever the Special Counsel re-
celves information of & type described in
subsection (a) of this section, the Special
Counsel shall review such information and,
within 15 days after receiving the informa-
tion, determine whether there is & substan-
tial likelihood that the -information -dis-
closes a violation of any 1aw, rule, or regula-

" tiom, or gross mismanagement, gross waste

of funds, abuse of authority, or substantial
and specific danger to public health and
safety. :

“(c)(1) Subject to paragraph (2), if .the
Special Counsel makes a positive determina-
tion under subsection (b) of this section, the
Special Counsel shall promptly transmit the
information with respect to which the .de-

- termination was .made to the appropriate

gg:x&cy head and require that the agency
ead-— -

-“(A) conduct an investigation with respec
"to the information and any related matters
transmitted by the Special Counsel to the
agency head; and

“(B)-submit a written report setting forth

the findings of the agency head within 60
days after the date on which the informa-
tion is transmitted to the agency head or
within any longer period of time agreed to
in writing by the Special Counsel. . .

.442) The Special Counsel may require an
agency head to conduct an investigation and
submit a written report under paragraph (1)

only if the information was transmitted to -

- the Special Counsel by—

“(A) an employee, former employee, or &p-
plicant for employment in the agency which
the.information eoncerns; or Lo

“(B) an employee who obtained the infor-
mation in connection with the performance
?tfi the employee’s duties and responsibil-

es. . ) : 0

“(d) Any report required under subsection
(¢) shall be reviewed and signed by the head
of the agency and shall include— ..

“(1) & summary of the information with
respect to which the investigation was initi-

ated;
" (2) a description of the conduct of the in-
vestigation; S ) ’
“(3) a summary of any evidence -obtained
from the investigation; )
“(4) a listing of any violation or apparent
violation of any law, rule, or regulation; and
“(5) a description of any action taken or
planned as a result of the investigation,
such as— ' . . .
“(A) changes in agency rules, regulations,
or practices; ’
“(B) the restoration of any aggrieved em-
ployee; ’ t B
«(C) disciplinary action against any em-
ployee; and " R
“(D) referral to the Attorney Genersal of
any evidence of a criminal violation. -

o

. v suth Teport shall be subinitted £

‘tsteX1) Any such teport

plainant,1€xcept 48 Proy ] ;
tion-(f) :o!ctmgmme":eomplammt
may submit comments-to the Special Coun-
gl .on the agency Teport within- 15 days of
having received.a copy of the report. .= ba

«(2) Upon receipt ¢f any.report-of the
head of an agency.required under subsec-
tion (c) of this sectiofi, the Special Counsel
shall review . the report and determine
whether— -. . et Lt e .

“(A) the -findings .of -the hedd of the
agency appear reasonsble;and - .
- (8) the report -of the agency under sub-
section <¢)(1) of this section-contains the in-
formation required under subsection (d)-of
this section. . -

#(3) The Special Counsel shall transmit
any agency report recelved pursuant to sub-
gection (c). of.-this section, any comments
provided by the complainant pursuant to
subsection (eX1), -and any appropriate com-
ments or recommendations by the Special
Counsel to the President, the congressional
committees with jurisdiction over -the
agency which the disclosure involves, .and
the Comptrolier General. . .

«(4) Whenever the Special Counsel does
not receive the report-of the agency’ within
the time prescribed in subsection (cX2) of
this.section, the Special Counsel shall &rans-
mit a copy of the information which was
transmitted to the agency head to the Presi-
dent, the congressional committees with ju-
risdiction over the agency which the disclo-
sure involves, and the Comptroller General
together with a statement noting the fallure
of the head of the agency to file the re-
quired report. . .
“+(f) In any case in which evidence of.8
criminal violation obtained by an agency in
an investigation under subsection {(c) of this
section is referred to the Attormey Gener-

al— . - -
“(1) the report shall not be transmitted to
the complainant; and ’ ot
“(2) the agency shall notify the Office of
Personnel Management and. the “Office of
Management and Budget of the referral.
. “(gX1) If the Special Counsel receives in-
formation of a type described in subsection
‘(a) from an individual other than an individ-
ual described in subparagraph (A) or (B).of
subsection (cX2), the ‘Special Counsel may
transmit the information to the head of the
agency which . the information concerns.
.The head of such agency shall, within a rea-

sonable time after the information is'trans- -

mitted, inform the Special Counsel in writ-
ing of what action has been or is ‘being
taken and when such action shall be com-
pleted. The ‘Special Counsel shall .inform
thga&lndivldual of the report of the agency
head. . i .

_ *42) If the Special Counsel receives infor-
mation of a type described in subsection (a)
from an individual -described in subpara-
.graph (A) or (B) of subsection (cX2), but
.does not msake a positive determination
ainder subsection (b), the Special -Counsel
may transmit the information to the head
of the agency which the information’con-
.cerns, except that the information may not
be transmitted to the head of the.agency
without the-consent of the-individual. The

head of such agency shall, within a réasona. .

“ble time after the information is transmit-
ted, inform the Special Counsel in writing
of what action has been or is being taken
and when' such action will be completed.
The Special Counsel shall inform the indi-
vidual of the report of the agency head.

«(3) If an individual does not consent to
the transmission of informatfon to the head
of the agency under paragraph (2), the Spe-

. cial Counsel shall—

sl other
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¥ offices uvallable’ for ‘recelving
disclosures, should the"individual wish to
pursue the mattér further. -
stech)(1) Subject to paragraph (2), the iden.
tity of any employee, former employee, oF
applicant for employmént who makes a dis-
closure described in gubsection (a) may hot
be disclosed by the Special Counsel without
the consent -of the employee, former em-
ployee, or -applicant, unless the Special
Counsel determines -that the disclosure of
the identity of the employee, former em-
ployee, or applicant is necessary in order to
carry out the functions of the Special Coun-

e v

gel., . .. . .

«(2) The identity of any employee, former
employee, or sapplicant for employment
whose disclosure (as idescribed.in subsection
(a) is not further acted upon under subsec-
tion {(g)(3), may not be disclosed without the
consent of such employee, former employee,
or applicant for employment, except ‘where
necessary for reasons of public health and
safety or law enforcement. [
. *“({) ‘Except as specifically sauthorized
under this section, the provisions of this sec-
tion shall not be considered to authorize dis-
closure of any information by any agency or
any person which is—

“(1) specifically prohibited from disclo-
sure by any other provision of law; or ’
~+(2) specifically required by Executive
order to be kept secret in'the interest of na-
tional .defense or the conduct of foreign af-
fairs. =~ .. [ .- - -
“"(§) With respeét to any disclosure of in-
formation described in subsection (a) which
involves foreign intelligence or counterintel-
ligence information, if the disclosure is.spe-
cifically prohibited by law or by Executive
order, the .Special Counsel shall transmit
such information to the Permanent Select
Committee on Intelligence.of the House of
Representatives and the Select Committee
on Intelligence of the Senate.

-yk) The Special Counsel shall maintain
and make available to the public a list of
nonecriminal ‘matters referred to heads -of
agencles under subsection (c), together with
reports by the heads of agencies under sub-
section (c)(1)(B) relating to such matters.
The .Special Counsel” shall take steps to
ensure that any such public list does not
contain any information the -disclosure of
which 1s prohibited by law or by Executive
order requiring that -information be kept
secret In the interest of national defense or
the conduct of foreign affalrs.

“g 1214." Investigation of prohibited personnel

practices; cprrective action

“ta)(1)(A) The Special Counsel shall re-
-ceive any allegation of a prohibited person-
nel practice and shall investigate the allega-
tion to the extent necessary to determine
whether there are reasonable grounds to be-
lieve that & prohibited ‘personnel practice
‘has occurred, exists, or is to be taken.

-*(B) Within 15 days after the date of re-

ceiving an allegation of a prohibited person-
nel practice under paragraph (1), 'the Spe-
clal Counsel-shall provide written notice to
the person who made the allegation that—

“(1) the allegation has been received by
the Special Counsel; and . :

(i) shall include the name of a person at
the Office .of Special Counsel who shall
serve as a contact with the person making
the allegation.
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the investigation and any action taken by . *4B) The Board may extend the period of referred to in clause (1); and
the&eciﬂ(.‘mmatmhtlmeasdeter- mntaymmderubpamputm -'“(mtheidisclowre'wasnotnmaterw
mined appropriate by the Spectn) Counsel, for any period which the Board considers t;wtor in the personnel action -
“(2XA) If the Special Counsst terminates . appropriate, . . “CX1) I, in conmection with any investi.
BNy Mvestigation under paragraph (1), the . “C) The Board may .elow any agency gation under this subchapter, the Special
SpecmOmmse)mmmemmand transmit. =whkhhthennueetofastaywcommeutto Counge] determines that there is ressonable
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i “f:f)_ Except in a case in which an employ-
' ee, former employee, or applicant for ém- » -prohibited personnel practice has oo ed to the Attorney General; and

¢ ployment has the right to appeal directly t0 curred, exists, or ix to be taken which re- ° ‘(B) the Attomey General is pursuing an :
k the Merit Systems Protection Board under quires corrective action, the Special Counse] investigation, in which case the Speclal }
any 1aw, rule, or regulation, any such em. shall report the determination together Counsel has discretion as to whether to pro- :
.;[ ployee, former employee, or applicant shail with any findings or Tecommendations to ceed. . i
) seek corrective action from the Special the Board, the agency involved and to the - “(d) I, in connection with any Investiga- ;
1 Counsel before seeking corrective action Office, and may report such determination, tion ‘under this subchapter, the Special
from the Board. An employee, former em- findings and recommendations to the Presi- Counsel determines that there is reasonable L
' ployee, or applicant for employment may dent. The ‘Special Counsel mey include in cause to.believe that any violation of any :
seek corrective action from the Board under the report recommendations ‘for corrective law, Tule, or regulation has occurred other
section 1221, if such employee, former em- ‘action 1o be taken. ~ : . than one referred to in subsection (b) or {¢),
ployee, or applicant seeks corrective action 7 +(B) If the agency does not act to correct the Special Counsel shall report such viola-
) for a prohibited Dersonnel practice de- ‘the prohibited personnel practice, the Spe- tion to the head of the agency involved. The
i scribed in section 2302(bX8) from the Spe- cial Counsel may petition the Board for cor- Special “Counsel shall require, within 30
' ctal Counsel and— , rective action. - days after the receipt of the report by the
“(A) the Special Counsel notifies such em- - *(C) If the Speclal Counsel finds, in con- agency, a certification by the head of the
' Ployee, former employee, or applicant that sultation with the individual subject to the agency which states— .
. an investigation concerning such employee, prohibited personnel practice, that the “(1) that the head of the agency has per-
former émployee, or applicant has been ter- agency has acted to correct the prohibited sonally reviewed the report; and
minated;or . | - - . personnel practice, the Special Counsel ‘“42) what action has been or is to be
“(B) ninety days after seeking corrective ghai] file such finding with the Board, to- taken, and when the action will be complet-
action from the Special Counsel, such em- gether with any written comments which ed. ‘
] ployee, former employee, or applicant has the indlvidualmayprovide. T “(e) During any Investigation iInitiated
! not been notified by the Special Counsel . “(3)(A) Whenever the Special Counsel pe- under this subchapter, no disciplinary
o that the_vSpecml Counsel shali seek correc-  titions the Board for corrective action, the action shall be taken against any employee .
4 tive action on behalf of such employee, Board shall provide an opportunity for—~ - for any alleged prohibited activity under in-
Iql:tner employee, or applicant, “1) oral or written comments by the Spe- vestigation or for any related activity with-
- (4) If an employee, former employee, or i} Counsel, the agency Involved, and the oyt the approval of the Special Counsel. :
. applicant seeks g corrective action from the Office of Personnel Management; and “*(f) Nothing in this section shall preclude ‘
Board under section 1221, pursuant to the (i) written comments by any individual ap individual from seeking corrective action
y Provisions of paragraph (3XB), the Special who alleges to be the subject of the prohib- from the Board under section 1221.
: - Counsel may continue to seek corrective ited personne} practice.:: . P FEST [
; action personal to such .employee, formes {1 R4)(A) The Board shall order such correc. S 1215. Disciplinary action
oo employee, or applicant only with the con- - tive action as the Board considers appropri-  “(8X1) Except as provided in subsection
. sent of such employee, former employee, or ate,. if the Board ‘determines that the Spe. (b), If the Special Counsel determines that
2 applicant. - ciul Counsel has demonstrated that a pro. disclplinary action should be taken against
24, “(5) In addition to any authority granted hibited personnel practice, as described &ny employee for having—
o ‘{Z under paragraph (1), the Special Counsel under paragraphs (1) through (7), and (9)  “(A) committed s prohibited personnel
o foay, in the absence of an allegation, con. through (11) of section 2302(b) has oo. practice, .° . :

-
ST

Nearian

%4 "duct an investigation for the burpose of de- curreq, exists, or is to be taken “(B) violated the iaiovisions of any la{v,

oo termining whether there are reasonable - *(B)1).Subject to the provisions of clause rule, or regulation, or engaged in any other
A grounds to believe that a prohibited person- (ii), In any case involving an alleged prohib. conduct within the jurisdiction of the Spe-
v ‘nel practice (or a pattern of Drohibited per- ited personnel practice 8s described under cial Counse] as described in section. 1216, or

g R et iy N Gt

o fonnel practices) has occurred, exists, or fs section 2302(b)8), the Board shall order  “(C) knowingly and willfully refused or

o to be taken. . - such corrective action as the Board consig. failed to comply with an order of the Merit
‘ “(bX1)AXD) The Special Counsel may re- ers appropriate if the Special Counsel has Systems Protection Board, :

quest any member of the Merit 8ystems démonstrated .that 8 disclosure . described the Special Counsel shall prepare a written

' Protection Board to order & stay of any per-  under section 2302(b)(8) was 8 factor in the complaint against the employee containing

sonnel action for 45 days if the Special personnel action which was taken or is to be the Special Counsel’s determination, togeth-

Counsel determines that there are reasona- taken against the individual. The Special er with a.statement of Supporting facts, and
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f .. ceiving :such recommendations, transmit a

T «(8) arbitrary-or capricious withholding of ..
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Dclassifiegi;in Part - Sanitized

- employee and the:Board, in accordance with
-this subsection. ;5. . .. .. S
42y Any ‘employet ‘a
pRie!
‘tems Protection Boayd under paragraph (1)
isentitigd tows - <~ o . T 0

and in writing, and. to furnish affidavits and
other.documentary evidence 4n support of ..
the answer; T <

“(B) be represented by an attorney or
other representative; N

“¢C) a hearing before the Board or an ad-
ministrative 1aw judge appointed under -sec-
tion 3105 and designated by the Board;

(D) have a transcript kept of any hearing
under subparagraph (C); and
 “(BE) & written decislon and reasons there-
for at the earliest practicable date, includ-
ing a copy of any final order imposing disci-
plinary action. .

“(3) A final -order of the Board may
fmpose disclplinary action consisting of re-
moval, reduction in grade, debarment from
Federal employment for a period not to
exceed b years, suspension, reprimand, or an
gx;smment of & civil penalty not to exceed

“(4) There may be no administrative
appeal from an order of the Board. An em-
ployee subject to a final order imposing dis-
ciplinary action under this subsection may
obtain judicial review of the order by filing
a petition therefor with -such -court, and
within such time, as provided for under sec-
tion 7703(b). .

*(5) Inthe case of any State or local offi-
cer or -employee under chapter 15, the
Board shall consider the ease in accordance
with the provisions of such chapter.

*“(b) In the case of an employee in a confi-
dential, policy-making, policy-determining,
or policy-advocating position appointed by
the President, by and with the advice and
consent of the Senate (other than an indi-
vidual in the Foreign Service of the United
States), the complaint and statement re-.
ferred to in subsection (aX1), together with
any response of the employee, shall be pre-
sented to the President for appropriate
action in lieu of deing presented under sub-

~.gection(a). - - . :

“¢eX1) In the case of members of the uni-
formed services and individuals employed by
any person .under contract with an agency

‘ H . to provide goods or .services, the Special

Counsel may transmit recommendations for
disciplinary or other appropriate action (in-
cluding the evidence on which such recom-
mendations are based) to the head of the
Federal agéncy concerned. . o

“(2) In any casse in which the Special
Counsel transmits recommendations to an
agency head under parsgraph (1), the
-agency head shall, within 60 days after re-

report to the Special Counsel on each rec--
ommendation and the action taken, or pro-
posed to be taken, with respect to each such
recommendation. . .

#§ 1216. Other matters within the jurisdiction of

‘the Office of Special Counsel -’

“(a) In addition to the authority other-
wise provided in this chapter, the Special
Counsel shall, except as provided in subsec-
tion (b), conduct an investigation of any al-
legation concerning— -

“(1) -political activity prohibited under
subchapter III of chapter 73, relating to po--
litical activities by Federal employees; .

~ *(2) political activity prohibited under
chapter 15, relating to political activities by
certain State and local officers and employ--

information prohibited under section 6§52,

Copy Appr‘oil;é.c_j_fb‘r Release 2013/
P i . - o i s T Lo N .
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' vapiint and statetent 40 €he +-except that the Spebial- Counisel shall make 1-holidays) aites the dite the roquest mmade, -

whior & o
' =¢A) s reasonable time to ‘answer orally - icelaw,

‘prohibited
court or appropriste administrative author-
ity to have occurred

. personnel action.

" otherwise, informati

. ance, .or approval by any other :
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no investigation of,
eign, intelligence -or ooun
Adormation the
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(4) activities prohibited by any civil gerv-
v, rule, or regulation, including any ac-
tivity re) to political intrusion in per-
sonnel.declsionmaking; and ~ 1
~#(5) involvement by any employee in any
ifon found by any

in the course of any
“(b) The Special Counsél shall make no

‘Investigation of any allegation of any pro-

hibited activity referred to in paragraphs (4)

.and (56) of subsection (a), if ‘the Special

Counsel determines that the allegation may
‘e resolved more appropriately under an ad-
ministrative appeals procedure.

8 1217. Transmittal of information to Congress

“Notwithstanding .any other provision of
law or any rule, regulation, or policy direc-
tive, the Specisl Counsel or any employee of
the Special Counsel designated by the Spe-
cial Counsel, may transmit to the Congress
on the request of any committee or subcom-
mittee, thereof, by report, testimony, or
on and views on func-
tions, responsibilities, or.other matters re-
lating to the Office, without review, clear-

administra-
tive authority. ..
“§ 1218. Annual report

“The Special Counsel shall submit an
annual report to the Congress on the activi-
ties of the Special Counsel, including the

‘number, types, and disposition of allega-

tions of prohibited personnel practices filed
with 1it, investigations conducted by it; and
actions initiated by it before the Merit Sys-
tems Protection Board, as well as a descrip-
tion of the recommendations and reports
made by it to other agencies pursuant to
this subchapter, and the actions taken by’
the agencies as a result of the reports or
recommendations. The report required by
this section shall include whatever recom-
mendations for legislation or other action
by Congress the .Special Counsel may con-
sider appropriate. - '

“SUBCHAPTER III—INDIVIDUAL RIGHT ' OF

ACTION IN CASES INVOLVING -PROHIBITED -

PERSONNEL PRACTICES N
“§ 1221. Individual right of action _ .

“(a) ‘Subject to the provisions of subsec-
tion (b) of this section . and . subsection
1214(aX3),-an employee, former employee,
or applicant for employment may, with re-
spect to any personnel action taken, or pro-
posed to be taken, against such employee,
former employee, or applicant for employ-
ment, as a result of a prohibited personnel

- practice described in section 2302(b)(8), seek

corrective action from the Merit Systems
Protection Board. -~ . .

“(b) This section may not be construed to
prohibit any employee, former employee, or
applicant for employment from seeking cor-
rective action from the Merit Systems Pro-
tection . Board before 'seeking corrective
action from the Spectal Counsel, if such em-
ployee, former employee, or applicant for
.employment has the right to appeal directly

. to the Board under any lavy. rule, or regula-

tion. -

“(e)1) Any employee, former employee,-or
applicant for employment seeking corrective
action under subsection (8) may request
that the Board ordera stay of the personnel-
action involved. -

“(2) Any stay requested under paragraph -
: (1) shall be granted within 10 calendar days

(excluding Saturdays, Sundays, ‘and legal
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tarintelligence ‘- cwould beaporopriste; ~1 - JrRSpr g

¢ ‘against ‘who ation the disclosure of which:is.specifi- ;.- “TBXA) The Board shall allow anyagency
resented to the Merit Sys- . cally prohibited by -daw ,or by Executive:

. .

3810645
rmines that-such-g stay

which would-be aubject to & st&y under this

stay request. & Yond ikt PorT cde o
“(B) Except %8 providéd‘in subparagraph

- subsection to commnent to‘the Board on such

-(C), a itay granted -under this subsection

ghall réemain in effect for such period as the
Board determines to be appropriate. -

-4¢C) 'The Board may modify or dissolve a
stay under this subsection at any time, f
the Board determines that such s modifica-
tion or dissolution is appropriate. .

“(d)1) At the request of ah-employee,
former employee, or applicant for employ-
ment seeking corrective action under sub-
section (b), the Board may issue a subpoensa
for the attendance snd testimony of any
person or the production of documentary or
other evidence from any person if the Board
tinds that such subpoena is necessary for
the development of relevant evidence.

“(2) A gubpoena under this subsection
may be tssued, and shall be enforced. in the
same manner ss applies in the case-of sub-
poenas under section 1204, .

-+(e)(1) Subject. to the provisions of para-
graph (2), in any case involving an alleged
_prohibited personnel practice as described
under section 2302(bX8), the Board shall
order .such corrective action as the Board
considers -appropriste if -the employee,
former employee, or applicant for employ-
ment has demonstrated that a disclosure de-
scribed under section 2302(bX8) was a factor
in the personnel action which was teken or
1s ‘to be -taken against such employee,
former.employee, or applicant. The employ-
ee, former employee, ‘or appitcant for em-

.ployment may demonstrate that the.disclo-

sure was-a factor in the personnel action by
showing that— - - -

“(A4) the official taking the personnel
.action knew of the disclosure; and

*¢B) the personnel action occurred within
8 period of time such that a reasonable
person could conclude that the disclosure
was a factor in the personnel action.

*(2) Corrective action under paragraph (1)
shall not be ordered if the-sgency demon-
strates by clear and convincing evidence
that— .

4¢A) the personnel-action involved is justi-
fied on a basis independent of the disclosure

- referred to in paragraph (1); and

“(B) the disclosure was not a material
factor in the personnel action.

“(f) A decision to terminate -an investiga-
tion under subchapter II may not be consid-
ered in any action or other proceeding
under this section. . . .

* «(g) If an employee, former employee, or

"applicant for employment is the prevailing

party. and the decision is based on a finding
.of a 'prohibited personnel practice, the
agency involved shall be liable to the em-
ployee, former employee, or applicant for
reasonable attorney's fees and any other
costs incurred. . .

“(hX1) An employee, former employee, or
applicant for employment adversely affect-

.ed or aggrieved by 8 final order or decision

of the Board under this section or section
1214 may obtain judicial review of the order
or decision. . R
“(2) A petition for review under this sub-
section shall be filed with such court, and
within such time, as provided for under sec-
tion 7703(b). »-. ¢ - .
_ *“({) Subsections (a) through (h) shall

- apply in any proceeding brought under sec-

tion 7513(d)-if, or to the extent that, a pro-
hibited personne) practice as defined in sec-
tion 2302(b)(8) is alleged.

:
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] termininig -the’ ] %.-4900) If.an emplo;
+any:case fnvolving an-allegation. made by'an visl
- Individual under the provisions ot thix chap-
" gter, -nefther..thé .status -of 14 undividusl
ciinder ‘any retirement' systein -established
t-under ‘a -Federal  statute -nor :any €lection
made by such individual under ‘any ‘such
system may be-taken into account.”. -
~ (b) CONPORMING AMERDMENT.—The analy-
8is for part II of title 5 of the . United States
Code is. amended by striking the item relat-
‘ligg to chapter 12.and inserting the follow-
S oo I
- “12. ‘Merit Bystems Protection Board,
Office of Speeial Counsel, and Em.
ployee Right of Action.......................
“SEC. 4. REPRISALB. -~ -~ - : *
- {8) DiscLosure Reprisars.—Section 2302
(b)X8B) of ‘title 5, United States Code, " is
' amended— ' T

1) by Inserting “, or threaten to take or
‘all to take,” after “take or fail to take™;

(2) by striking out “as a reprisal for” and
inserting in Meu thereof “because of™;

43) in subparagraph (A) by striking out “a
disclosure” and inserting in lieu thereof
“any disclosure”; - .

{4) in subparagraph (AXii) by inserting

-“gross” before “mismanagement”:

.

15) in subparagraph (B) by striking out “a *

‘-disclosure” -and Inserting in lieu thereof
“any disclosure”; and i

€6) in subparagraph (B)(ii) by inserting
**gross” before “ ent', -

(b) APPEAL RIGHT REPRISALS.—Section
2302(bX(®) of title 5, United States Code, is
amended to read as follows:

‘(9) take or fail to take, or threaten to
take or fall to take, any personnel action

against any employee or applicant for em- -

ployment because of—- .

- "(A) the exercise of ‘any appeal, com-
plaint, or grievance right granted by any
law, Tule, or regulation; 3

“(B) testifying for or otherwise law;fullr

assisting any individual in the exercise of
any right referred to in subparagraph (A);
or - -~ . :
- “4C) cooperating with or disclosing infor-
mation to the Inspector General of an
agency, or the Special Counsel, in accord-
ance with applicable provisions of law.”, .

SEC. 6. PREFERENCE IN TRANSFERS FOR WHISTLE-

BLOWERS.

(a) IN GENERAL—Subchapter IV of.chap-
ter 33 of title 5, United .States Code, is
amended by adding at the end thereof the
following new section: ’ .

“§ 3352. Preference in transfers Yor employees
making certain digdosunes -

“(a) Subject to-the provisions of subsec-
tions (d) and (e), in filling a position within
any Executive agency,-the head of such
agency may give preference to any employ-
€e of such agency, -or any other Executive
agency, to transfer to a position of the same
status and tenure as the position of such
employee on the date of applying-for a
transfer undet subsection (b) #f— - °

“(1) such employee is otherwise qualified
for such position; DR

“(2) such employee is-eligible for appoint- .

ment to such position; and
“(3) the Merit Systems Protection Board
makes & determination under the provisions

of chapter 12 of this title that a ‘prohibited -

personnel action described under section
" 2302(bX8) of this title was taken against
such employee. i e

“(b) An -employee who meets the condi-

tions described under subsection axl), 2),.

and (3) may voluntarily apply for & transfer
- to a position, as described in subsection (a),
within the ‘'Executive agency. -employing

such employee or any . other Executive-:

agency.

<

¥ ;
-10nderthe’; ons ‘ol - subsection ) and
~thetselecting Tofficial vrejects ‘such"applica-
*-tion, the sélecting '6fficial shall provide the
* employeé with™a written notiflcation of the
redsons for. the rejection within 30 days
““aitfer recelvingsuch application.
" ¥.Md)*An- émployeé' whose application for
* transfer is rejected under the provisions of
. Bubsection (c) may request the head of such
.Agéncy to réview the rejection. Such request
for. review 'shall be submitted to the head of
‘the agency within 30 days after the employ-
e€ receives hotification under subsection-(c).
Within 30 days after receiving & reqguest for
review, the head of the agency shall com-
,Plete the review and provide a written state-
ment of findings to the employee and the
‘Merit Systems Protection Board.
+vke) The provisions of subsection (a) shall
Apply with regard to any employee—
*(1) for no more than 1 transfer;
™42) for a'transfer from or within the
agéncy such employee'is :employed at the
. time :of & determination by the Merit Sys-
tems Protection Board that a prohibited
" ‘personnel action as described under section
2392(b)(8) of this title was taken sgainst
“such employee; and ’
<"“€3) no later than 18 months after such &
determination is made by the Merit Systems
Protection Board. )
40 Notwithstanding the provisions of
subsection (a), no preference may be given
to :any employee applying for a transfer
urider subsection (b), with respect to a pref-
. erence eligible (as defined under section
- '2108(3) of this title) applying for the same
‘position.”., ' L
(b) TecHNICAL AMENDMENT.—The table of
. sections -for chapter 33 of title 5, United
- States-Code, is amended by Inserting after
.- the item relating to section 3351 the follow-
Ing: -, N - .

- 4

3352, Preference in transfers for employees
el making certain disclosures.”.
'SEC. 6. INTERIM RELIEF. ~

" “Section 7701 of title 5, United States Code,
is amended— = . E

/(1) by redesignating subsection (b) as
paragraph (1) of subsection (b); and
- (2) by adding at the end thereof the fol-
. lowing new paragraph:

" $(2XA).If an employee or applicant for

employment is the prevailing party in an

appeal under this subsection, the employee.

or applicant shall be granted the relief pro-
-.vided .In .the.decision effective upon the
making of.the decision, and remaining in
* effect pending the outcome of any petition
for review under subsection (e), unless—
(i) the deciding official determines that
--thegranting -of such relief {s not appropri-
ate;or-. ' . ’
" "MIXT)-the relief granted In the decision
< ‘provides ‘that such ‘employee or applicant
- shall return or be present at the place of
employment during the period pending the
- outcome of any petition for review under
-“subsection (e);.and ' - &l

““(II) the employing agency, subj.ect to the -

provisions of subparagraph-(B), determines

that the return or presence 'of such employ-

ee or applicant is unduly disruptive to the
work environment. . :

‘*(B) If an agency makes a determination

- under subparagraph (AXiiXII) that pre-

vents the return or presence of an employee

-at the place of employment, such employee .

shall .receive pay, compensation, and all
other benefits as terms and -conditions.of

employment during the period pending the -

outcome of any petition
- subsection (e). .
“(C) Nothing in the provisions -of this
paragraph may be construed to require any

for review under

. ¢ paid

* bEfore the decision'ls sl 718 H3L0t i >
..BEC. 7. AVAILABILITY.OF OTHER REMEDIES. ™
.« No provision . of ‘this Act or any amend-
. ‘ment to chapter 12 of title 6, United States

Code, made under section 3 of this Act may
- be construed to iimit any right or remeédy

avallable to any person based on law other
.than the provisions of this Act or such

amendment. -

SEC. 8. SAVINGS PROVISIONS,

(a) ORDERS, RULES, AND REGULATIONS.—Al]
"orders, rules, and regulations issued by the
Merit Systems Protection Board or the Spe-
cial Counsel before the effective date of this
Act shall continue in effect, according to
their terms, untfl modified, terminated, su-
perseded, or repealed.

(b) ADMINISTRATIVE PROCEEDINGS.—NO pro-
viston of this Act shall affect any adminis-
trative proceeding pending at the time such
provisions take effect. Orders shall be issued
in such proceedings, and appeals shall be
taken therefrom, as if this Act had not been
enacted. .

(¢) Suirs AND OTHER PROCEEDINGS.—No
suit, action, or other proceeding lawfully
commenced by or .against the members of
the Merit Systems Protection Board, the
Special Counsel, or officers or employees
thereof, in their official capacity or in rela-
tion to the discharge of their official duties,
as in effect immediately before the effective
date of this Act, shall abate by reason of the
enactment of this Act. Determinations with
respect to any such suit, action, or other
proceeding shall be made as if this Act had
not been enacted. ) ) .

SEC. 9. AUTHORIZATION OF APPROPRIATIONS; RE-
. STRICTION RELATING TO APPROPRIA-
TIONS UNDER THE CIVIL SERVICE
REFORM ACT OF 1978; TRANSFER OF
"FUNDS. .
A8) AUTHORIZATION .OF APPROPRIATIONS.—
- There are authorized to be appropriated,

- out of any moneys in the Treasury not oth-

erwise appropriated— - -

(1) for each of fiscal years 1989, 1990,
1981, 1992, and 1993, $20,000,000 to carry
out subchapter I of chapter 12 of title 5,
United States Code (as amended by this
Act); and .

<2) for each of fiscal years 1989, 1990, and

1981, $5,000,000 to carry .out subchapter II
-of chapter 12 of title 5, United States Code
{as amended by this Act).
- (b) RESTRICTION RELATING TO.APPROPRIA-
TIONS UNDER THE CIVIL SERVICE REFORM ACT
©OF 1878.—No funds may be appropriated to
the Merit Systems Protection Board or the
Office of Special Counsel pursuant to sec-
tion 903 of the-Civil Service Reform Act of
1978 (5 U.8.C. 5509 note).

(¢) TRANSFER OF FuNps.—The personnel,
assets, ligbilities, contracts, property,
records, and unexpended balances of appro-
‘priations, authorizations, allocations, and
other -funds employed, held, used, arising
from, available or to be made available to
"the Special Counsel of the Merit Systems
Protection Board . are, subject to section

1531 of title 31, United. States Code, trans-
ferred to the Special Counsel referred to fn
section 1211 of title 5, United States Code
(as added by section 3(a) of this Act), for ap-
-propriate allocation. _ - .

‘SEC. 10. TECHNICAL AND CONFORMING AMEND.
. *: -, MENTS. .. .

(a)(1) Section 2303(¢c) of title 5, United
"States Code, is amended by striking “the
-provisions of section 1206" and inserting

’ ‘]‘ap;ﬂicable provisions of sections 1214 and

2917, .

(2) Sectlons 7502, 7512(E), 7521(bXC), and
7542 of title 5, United States Code, are

fied in Part - Sanitized
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(3) Section 1109(a) of the Foreign’

"Act 0£-1980 (22, 0.8.C.-4138(2)) {5 amended

Ilagziit”l:ﬂpy “1208" indhmsgr‘tma 131401~
) ‘Sectlon 3303(g)-of ~titte 5, ‘United

and jnserting “1216%, "+ &~ ¥ 4
SEC. 11. BOARD RESPONDENT. *
Section 7703(aX2) of title 5, Unlted States
Code, is amended to read as follows: :
“(2) The Board shall be named respondent
in any proceeding brought pursuant to this
subsection, unless the employee or applicant
for employment seeks review of a final
order or decision On the merits on the un-

derlying personnel action or on a-request

for attorney fees, in which case the agency
responsible for taking the personnel action
shall be the respondent.”.

SEC. 12. EFFECTIVE DATE.

. ‘This Act and the amendments made by

this Act shall take effect 90 days following
the date of enactment of this Act.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
&s amended was passed.

Mr. DOLE. Mr. President, I move to
lay that motion on the table. .

The motion t.o lay on the table was
agreed to.

PRESIDENTIAL TRANSITIONS
EFFECTIVENESS ACT

‘Mr.VBYRD. Mr. President, 1 ask that
the Chair 1ay before the Senate a mes-
sage from the House of Representa-
tives on H:R. 3932.

‘The PRESIDING OFFICER laid
before the Senate the following mes-
sage from .the House of Representa-
tives. ’

Resolved, That the House agree to the
amendment of the Senate to the bill (H.R.
3932) entitled “An Act to amend the Presi-
dential Transition Act of 1963 to provide for
a more orderly transfer of executive power
in connection with the expiration of the
term of office of a President”, with the fol-
lowing amendment:

In lieu of the matter inserted by said
amendment, insert: :

SECTION 1. SHORT TITLRE.
- This Act may be cited as the “Presidential
Transitions Effectiveness Act”. :

SEC. 2. PRESIDENTIAL TRANSITION AUTHORIZA-
TIONS.

(a) AMENDMENTS.—Section § of the Presi

idential Transition Act of 1363 (3 U.S.C. 102,

note) is amended—
. kl)ilﬂby mdesignating such section as sec-

{2) by inserting before such sectton thefol-
lowing heading: . .

“AUTHORIZATION OF APPROPRIATIONS";

13) by inserting “(a)” after the sectwn des
ignation,

{4) in paragraph 1), by strlking out
“$2,000,000”" and insertmg {n lieu thereof
$3,500,000";

(5) in paragraph (2), ‘by -striking out
$1,000,000” and insertmg in lieu 0wreof
“$1,500,000" R

(6) in -paragraph 12) by mserting before
the period at the end thereaf the following: “,

except that.any amount appropriated pursu- R

ant to this paragraph in excess of 1,250,000

- shall be returned to the general funds of the

Treasury in the case where the former Vice-
President is the incumbent President’; and

{7) by adding.at the end thereof thefollow-
ing new subseczwn: -

B B TR
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- {bd) EFFECTIVE. DAu.--?'he amemlmenu
made by subsection (a} of this section shall
be effective upon enactment, ezcept that the
amendment made by paragraph (7) of such
subsecﬂon skall take qffect on October 1,
1988. .

SEC 2. PRESIDENHAL TRANSITION HNANCING AND
PERSONNEL

The Presidential Transition Act of1863 3
U.S.C. 102, note) t8 further amended by in-
serting after section ¢ the following new sec-
Hon' .

“DISCLOSURES OF FINANCING AND PERSONNEL;

" LIMITATION ON ACCEPTANCE OF DONATIONS

- “Sgc, 5. (a)il) The President-elect and
Vice-President-elect fas a -condition for re-
ceiving services under sgection 3 and for
Junds provided under section 6/al(1)) shall
disclose to the Administrator the date of
contribution, source, .amount, and erpendi-
ture thereof of all money, other then funds
from the Federal Government, and includ-
ing currency of the United States and of any
foreign nation, checks, money orders, or any
other mnegotiable tnstruments payadble on
demand, received either before or after the
date of the general elections for use in the
preparation .of the President-elect or Vice-
President-elect for the assumption of official
duties as President or Vice President.

“(2) The President-elect and Vice-Presi-
dent-elect las a condition for receiving such
services end funds) shall make available to
the Administrator and the Comptroller Gen-

‘eral all'information concerning such contri-

butions as the Administrator or Comptroller
General may require for purposes of audit-
ing both the public and private funding
used in the activities authorized by this Act.

“3) Disclosures made under paragraph (1)
shall be— -

“fA) in the form Qf a report to the Admin-
istrator within 30 daysafler the inaugura-
tion of the President-elect. as. President and
thntii Vwe-President-eLect as Vice President,
a s

*(B) made available to the public by the
Admmtstrator upon receipt by the Adminis-
‘trator. ©, 1"

“(b)1) The President—elect and Vice-Presi-
dent-elect fas & condition for receiving serv-

fces provided under section 3 and funds pro-
vided under section 6(a)(1)) shall " make
available to the public—  + C

“(4) the names and most recent employ-
ment of all transition personnel (full-time or
part-time, public-or private, or volunieer)
who are members of the President-elect or
Vtce-Premdent—elect s Federal. department or
agency transition leams, and

" “yBJ informalion regarding the sources of
Junding which support the transition activi-
ties of each transition team member. -

" “2) Disclosures under paragraph (1) shall
de mdde public before the initial transition

.team contact with a Federal department or

agency and shall be updated as necessary. .

-“fc) The President-elect and Vice-Presi-
dent-elect (as-a condition for receiving serv-
{ces under section 3 and for funds provided
under section 6/a/(1)) shall not accept more
than $5,000 from any person, organization,
or other.entity for purposes of carrying out
activities authorized by this Act.”’,

priated" + Crabseetion: Jd‘ahaa_bé in- .
: crea:ed,zﬁwan‘lmwou"adimudmﬂwm
-~ based-on: incrm: i, the cost of transition
:emicearagul eipenzes whick have occurred
in the years following the moit recent Presi- -
-dential transition, and shall be included tn- -
fhe proposed-appropriation transmitted by .
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“IvSEER FUNDS: } ‘
. (a) Usz or Amcmm-é‘ection Btarei o]
the PréiidéntialTransition Act @f :?983 13‘
Us.C 102 -noteds amended - v~ - _ =
(1) by thaerting YAV after o™ 1} -
”(2)bvaddinvatthemd¢hermf jbllaw-
inp new subpardgraph::
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““B) When wgmted By the Pmsidenl-elect .

or Vwe-meenkzIect brthetr designee, and

poses on a reimbursable basis; when request-
ed by the President-elect, the. Vice-President-
‘elect,.or the designee of the President-elect-or
Vice-Prestdent-elect, aircraft 'may be .char-
tered for transition purposes; and any col-
lections from the Secret Service, .press, or
others occupying space on chartered aircraft
:hall de deposited to the credit of the appro-

made under section 6 of this Act™

(b) DURATION OF EXPENDITURES.—Section
3(b) of the Presidential Transition Act of
1963 is amended to read as follows:

“(b) The Administrator may not expend
funds for the provision of services and fa-
cilities under section 3 of this Act.in connec-
tion with any obligations incurred by the
President-elect or Vice-President-elect—

“(1) dbefore the day following the date of
the general elections held to determine the
eleclors of President .and Vice President
under section 1 or.2 of title 3, United States

Code;.or : :

“(2) after 30 days after the date of the in-
auguration of the President-elect as Presi-
dent and the fnauguration of the Vice Presi-
dent-elect as Vice-President.”.

{c) COMMENCEMENT -OF Expszvnnvm:s —Sec-
tion 4 of the Presidential Transition Act of
1963 1s amended by striking out “siz months
Jrom the date of the expiration” and insert-
ing “seven months from 30 days before the
date of the expiralion”.

SEC. 8. DISCLOSURE OF IN-KIND CONTRIBUTIONS TO
1988-1989 TRANSITION. .

{a) DisCLOSURE AS CONDITION OF RECEIPT OF
FunDs.—The President-elect and Vice Presi-
dent-elect (as a condition for receiving serv-
ices under section 3 and for funds provided
under section 6fai(1) of the Presidential
Transition Act of 1963 (3 U.S.C. 102 note)
ahall provide an estimate to the Administra-

r of General Services of the aggregate
value of in-kind contributions made during
the period beginning on November 8, 1988,
through January 20, 1989, received for tran-
sition activities for—

(1) transportation; .

{2) hotel and other accommoda.tion&

£3) suitable office space; and

(4) furniture, furnishings, office machines
and equipment, and office supplies.

{b) FORM AND AVAILABILITY OF ESTIMATES. —
The estimates made under subsection {(a}
shall be— ' -

1) 14n the form ‘of a report to the Adminis-
trator of General Services within 90 days
after January 20, 1989; and -

(2) made available to the public by th.e Ad-
ministrator upon receipt by the Administra-
tor. .

SKC. 6. TRAVEL AI\D mNSPORTA TION EXPENSES

..Section 5723 of tille 5, Umted States Code,
isa d—

(1) in aubsection (a)(1), by stnking out “or
(B)” and inserting “or (C);
(2) in subsection fa), by adding ‘at the end

thereoft “In the-case of an appointee de- .

scribed in paragraph (1) who has performed
transition activities under.section 3-of the
Presidential Transition Actof 1963 {3 U.S.C.
102 note), the provisions of paragraphs (1)
and 12) may apply to travel and transporta-

- tion expenses from the place of residence of

such appointee (at the time of relocation fol-
lowing the most recent general elections held

s‘\hm.- g

,mm«.




